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establishing flexible processes that can accommodate changes in the Protocol without the need to amend the legislation each time.
A point of controversy that has emerged in discussions of the Protocol's implementation is whether Article 3, Environmental Principles, imposes substantive legal obligations, over and above the more specific rules in the Annexes. The Committee believes that Article 3 embodies principles of stewardship that go beyond the specific rules and procedures in the Annexes. Therefore, in becoming a party to the Protocol, the United States should seek to implement fully the principles of Article 3, including those concerning the decisionmaking process for permitting particular activities in Antarctica. Implementing legislation should recognize and incorporate the environmental principles of the Protocol (Article 3) so that agencies will be directed firmly along their administrative pathways. At the same time, however, these principles should be seen as too general to create specific legal requirements for individuals acting in Antarctica in the absence of some process or duty otherwise imposed by the legislation.
Article 3 requires that activities be planned and conducted on the basis of "sufficient information" about environmental impacts. In deciding whether to proceed with an activity, this requirement should be applied in a common-sense manner, using information that is available or can reasonably be obtained, not information that could conceivably be obtained with substantial additional study. Science is a priority activity that should, in general, be allowed, except in those circumstances where there is good reason to believe that the research proposed might cause unacceptable environmental impacts. This circumstance can exist when the weight of evidence is negative or when there simply is not enough evidence to make a reasonable judgment.
Both Congress and federal agencies, in implementing the Protocol, should take Article 3 into account in framing the constraints to be placed on activities. Agencies must recognize that the principles in Article 3 have substantive content and that actions taken under the Annexes will be measured against those principles in assessing environmental impacts. The Committee believes that, once government authorization for specific activities is obtained, scientists and others pursuing those activities should be able to proceed without risk of being found in violation of Article 3 as long as they are carrying out procedures as approved by the relevant authorization. If such approved activities are somehow determined to, in fact, violate the Protocol, then that responsibility should rest with the authorizing agency.
Recommendation 1: As a guiding principle, implementing legislation and regulations should provide a process based on appropriate substantive requirements, such as those in Article 3 of the Environmental Protocol, rather than a prescription for meeting the requirements of the Protocol The process should be balanced so as to provide flexibility as well as clarity for meeting requirements.alog Card No. 93-84800
